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Up to $10,000 will 
be spent to improve the 
Mount Boucherie ball 
� elds on East Boundary 

Road this year, but bigger 
and better improvements 
may be around the corner.

West Kelowna council 

has agreed to take $10,000 
from its contingency fund 
this year to make min-
or safety improvements 
aimed at accommodating 
nine Kelowna Jays base-
ball games this season, 
with the hope the club 
would move from Kelow-
na in 2011.

To accommodate 
games this year an out-
� eld fence must be moved 
back, the backstop must 
be upgraded and a safety 
fence must be installed.

Bleachers could be 
rented for this season’s 
games if needed. 

However, the costs of 
accommodating the Jays 
in the long term could cost 
as much as $623,000 for 
lighting, bleachers to seat 
up to 500 people and con-
cessions upgrades.

Therefore, staff will 
continue to explore with 
the Jays the possibility of 
their moving to West Ke-
lowna and how future up-
grades would be paid for, 
including possible fund-
raising in cooperation 
with the Jays and West 
Kelowna Minor Baseball 
and potential grant oppor-
tunities.

WESTSIDEWESTSIDE

You have the mis-
fortune of being 
injured in a multi-

vehicle crash.  
You settle your claim, 

and then three years later 
you are sued by one of the 
other motorists.

You didn’t do any-
thing wrong to cause the 
crash, and the motorist 
who sued you was speed-
ing and did play a role in 
causing the crash. It takes 
another 2 1/2 years before 
the case is discontinued 
against you.

It can be upsetting be-
ing sued for something 
that isn’t your fault.  

What if some legal 
hocus-pocus results in the 
facts being turned on their 

head and a � nding of lia-
bility against you?  

As bizarre as the se-
quence of events may 
seem, it is a true story.

I was approached, as 
a columnist, to explain it. 

It seems horribly un-
fair and even dishonest 
to bring a lawsuit against 
a motorist in a multi-
vehicle crash who was not 
at fault.

Things are not always 

as they seem.  
I don’t know all the 

facts of this case, but I can 
tell you that I include in-
nocent motorists in car 
crash lawsuits on a regu-
lar basis. 

My motivation for 
doing so is not dishon-
est, though. Rather, it is 
to prevent an insurance 
company from squirming 
out of paying what I con-
sider fair compensation to 
my injured client. 

It shouldn’t be neces-
sary.

Because of the mo-
tor vehicle liability insur-
ance monopoly in Brit-
ish Columbia, the insur-
ance company paying the 
claims is the same, re-

gardless of who causes 
the crash.  

It shouldn’t matter 
who is named in the law-
suit. 

The way our laws 
work, however, it does 
matter.

If you fail to name a 
responsible party in a car 
crash lawsuit, you risk 
saying goodbye to some, 
or all, of the compensa-
tion that you would other-
wise be entitled to. 

You may be really, 
really sure which motorist 
caused a crash. You saw it 
with your own eyes. You 
clearly remember which 
motorist was facing a red 
light and which was fa-
cing a green.

You tell your law-
yer that the one facing the 
red is the one who was at 
fault.

A lawsuit is started. 
Four years later, there is 
a trial.  You are still real-
ly clear about what hap-
pened.

The other witnesses, 
however, are less so.

The insurance com-
pany puts everything 
they’ve got into proving 
that the driver facing the 
green light was really the 
one who caused the crash. 

The court is swayed. 
The case is dismissed 
against the driver you 
sued.  Why would the in-
surance company do that?  
Isn’t it going to have to 
pay regardless of who is 
found to be at fault? 

Actually, no.
Most people think 

that a claim for  compen-
sation for crash injuries 
is made against the insur-
ance company.  It’s not.

The claim is made 
against the driver who 
caused the crash.

The insurance com-
pany steps in to defend 
the claim.

If the driver is ordered 
to pay compensation, the 
insurance company steps 
in and makes that pay-

ment.
If you bring your law-

suit against the wrong 
driver, the lawsuit will 
be dismissed, and no one 
will be ordered to pay 
compensation.

The insurance com-
pany adds to its hundreds 
of millions of dollars in 
pro� ts. 

It is standard practice 
for personal injury law-
yers to name all drivers as 
defendants in a car crash 
lawsuit

This avoids the un-
fairness that can arise if 
the driver we name, who 
we think is at fault, is 
found at trial to not be at 
fault.

The fact that all driv-
ers are protected by insur-
ance means that none of 
them face any personal � -
nancial jeopardy.

It’s a shell game.
The dollars required 

to provide compensa-
tion for the injured victim 
come out of the same very 

deep insurance company 
pocket regardless.

The collateral dam-
age arising from this stan-
dard practice is that some 
completely innocent 
motorists are sued. 

I deeply regret the 
distress this may cause 
and hope those innocent 
motorists are reassured 
that the insurance com-
pany will take care of 
everything, just like they 
do for the guilty ones.

The unacceptable al-
ternative is the risk that 
another innocent motorist 
is deprived of compensa-
tion for his or her injuries.

This column is intend-
ed to provide general in-
formation about injury 
claims. It is not a substi-
tute for retaining a lawyer 
to provide legal advice 
speci� cally pertaining to 
your case. Paul Hergott is 
a lawyer  at 
Hergott Law in West Ke-
lowna. 

paul@hlaw.ca

▼ LAW

Sometimes innocent drivers are pulled into injury lawsuits
Around the world 

at any given time 
there are up to a 

couple of thousand Can-
adians in foreign jails. 

The majority are in 
U.S. prisons and not for 
political reasons. 

Some have been con-
victed of non-violent 
crimes, some are there be-
cause of very serious and 
violent offenses. 

We have an inter-
national prisoner transfer 
agreement with countries 
like the US. In certain 
cases a prisoner in one 
country may request to be 
transferred back to the na-
tion of their citizenship. 

If both countries 
agree on a particular re-
quest then the transfer 
takes place.

When the crime is a 

very serious one, the gov-
ernment of the coun-
try in which the crime 
took place may not want 
to send the perpetrator 
home.

In other cases, the 
home country of the crim-
inal may not want to bring 
a serious, repeat violent 
offender back home right 
away.

The year before I was 
public safety minister, the 
former Liberal govern-
ment granted home-com-
ing to 98 per cent of con-
victed Canadian criminals 
who asked for it.

And the year before 
that, one the federal Lib-
erals granted repatriation 
to all requests from crim-
inals.

The Conservative 
government stopped that 
automatic revolving door 
process and went to a sys-
tem of considering each 
case on its merit.

It didn’t take long 
until we began to be chal-
lenged on our policy of 
not automatically opening 
our arms (and neighbour-
hoods) to every criminal’s 
request.

So, to protect our 

policy position (and our 
law-biding citizens) we 
introduced this week, 
legislation that will help 
our position stand up in 
court. 

This new legislation 
will help us to continue 
to protect our commun-
ities from the most ser-
ious repeat and violent of-
fenders.

This week we also 
introduced legislation 
to make the sex offend-
er registry more effective 
and protective.  

Previous to this, many 
cases of perpetrators of 
crimes against children 
were not required by 
judges to be on the regis-
try.

That will change with 
the new law. 

Also, any Canadian 

convicted of sex crimes 
in another country will 
be required to have their 
name added to the Can-
adian registry.

And convicted sex of-
fenders will also be re-
quired to register their 
DNA in a national data 
bank. 

We want to make sure 
our citizens, especial-
ly our children, are being 
properly protected.

•••
On a more local issue, 

the Penticton Indian Band 
has been in court nego-
tiations with the CPR 
(not the government) re-
garding parts of the KVR 
trail.

The band has claimed 
for many years that the 
CPR acquired that land 
wrongly from them.

Now it appears that 
an agreement in principle 
has been reached between 
the band and the CPR. 

When they � nally 
come to an of� cial agree-
ment, all parties have de-
clared they will seek input 
from the public who may 
feel affected by any trans-
fer of title.

I recently discussed 
this matter with Chief 
Jonathan Kruger. 

He is personally com-
mitted to working with 
the Regional District 
of Okanagan Similka-
meen on a process of pub-
lic input once the negoti-
ations between the band 
and the CPR are com-
plete.

•••
And, on a � nal note, 

the Paralympics have 

ended in Vancouver in a 
mood of public jubilation 
and pride at what our ath-
letes accomplished on the 
world stage. 

I attended sledge 
hockey and wheel chair 
curling.  

Simply put, these 
events, along with the 
other winter contests, 
were as thrilling and ex-
citing as you can imagine.

It made me feel 
prouder than ever of what 
we Canadians can do 
when we aim for golden 
excellence.

Stockwell Day is the 
Conservative MP for 
Okanagn-Coquihalla and 
Canada’s president of the 
Treasury Board..
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WESTSIDE  |   250.768.0488
www.baptisthousing.com

Comfort and Care
VILLAGE AT SMITH CREEK’S RESIDENTIAL CARE  
will provide the comfort and care your loved one 
needs. Residents benefit from professional nursing 
assessments and a 24-hour nursing and health care 
team that provides for their every need. Put the 
care in our hands, so you have more time to hold 
theirs.

WESTSIDE  |   250.768.0488
www.baptisthousing.com

Easy Financing Available OAC
www.allkindsofcarpet.com  •  email: allkindsofcarpet@shaw.ca     #7-1515 Westgate Rd, Kelowna Westside  •  769-6790 

  All kinds of families need...
Save up to an 

Additional 40% OFF 
Area Rugs

and 
Flooring

All Kinds of

CARPET
Sale Price  •Limited time only!

Break a Nail...

Full Spa 
Pedicure

$40

Plaza 97, 2483 Main St., 
Westbank (behind JK Schmidt)

250-452-9656

We will replace it FREE
with one of our Solar Nails
(one replacement per customer to try)

Our Solar Nails are long lasting, resistant to 
cracking, chipping, and non-yellowing.

ONLY Solar Nail technician in Kelowna! 
Walk-ins Welcome


